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There was considerable confusion about the appointment of Mayors, which has been 
apparently been resolved by the interpretation given by the Minister of Local 
Government. This interpretation has now been accepted by most parties to the 
problem, but, as a recent analysis by RAU demonstrates, it appears that this 
interpretation is wrong. 

The problem arises because the appointment of Mayors is covered by three different 
sets of legislation: the Constitution, the Urban Councils Act, and the Electoral Act. 
Very careful reading of these three pieces of legislation, and analysis of the intention 
of the legislature, as well as the actual wording of the statutes, leads to a very 
different interpretation to that of the Minister. 

The detailed arguments are carried in the full paper, which is admittedly very 
complicated for non-lawyers. This article gives a simplified summary of the full paper. 

Essentially, the problem revolves around the interpretation of Sections 265(2), 274(2) 
and 274(4) of the Constitution (see Appendix 1). 

These sections indicate that local authorities must be composed of elected 
councillors and elected Mayors, and that these elections shall be governed by the 
Electoral Act. 

Also of relevance are section 274(5) and sections 277(1) and 277(2) of the 
Constitution (again see Appendix 1). These sections deal with Executive Mayors, 
who must be directly elected at the same time as a general election for Members of 
Parliament and the President (section 277(1)). Section 277(2) requires that Mayors 
that do not have executive powers must be elected by the councillors at the first 
meeting of the council after a general election. 

Then finally, but of prime importance, is section 265(2) of the Constitution, which 
states that all members of council must be elected by registered voters within the 
areas for which the local authorities are established. (see again Appendix 1). 

Now the problem emerges when the Minister argues that section 265(2) should be 
read together with Section 103 of the Urban Councils Act. This section requires that 
Mayors will be elected by the councillors composing the particular council at the first 
meeting after the general election.  

The immediate and most obvious problem with this approach is that the Constitution 
states that the election of all Mayors (and not just executive Mayors) must be 
governed by the Electoral Act, and not the Urban Councils Act, thus rendering 
application of section 103 of that Act to the election of any Mayors unconstitutional. 



Even if the Urban Councils Act were to be applied, which it ought not to be, the 
matter would not end there. While section 103 of the Urban Councils Act clearly does 
not apply to the direct election, in the course of a general election, of executive 
Mayors, in the case of indirectly elected Mayors it allows the councillors to elect one 
of their members, or one other person, as Mayor.  

The argument of the Minister of Local Government is that section 265(2) renders the 
possibility of electing some other person unconstitutional. The basis for this 
argument is that since the Mayor is a member of the council, and since all members 
must be elected by registered voters within the areas for which the local authorities 
are established, that the Mayor must be a councillor as only councillors meet this 
requirement.  

The RAU paper suggests this is a false syllogism, constructed thus: 

All members of a local authority must be elected by registered 
voters in the area for which the local authority has been 
established.  

A Mayor is a member of a local authority.  

A Mayor must be a councillor. 

Our interpretation is somewhat different. The true syllogism is as follows: 

All members of a local authority must be elected by registered 
voters in the area for which the local authority has been 
established.  

A Mayor is a member of a local authority.  

A Mayor must be elected by registered voters in the area for which 
the local authority has been established.  

  
Thus put, the flaw in Chombo’s syllogism is exposed. It is not only councillors who 
are elected by registered voters in the area for which the local authority has been 
established. For example, an MP in a constituency within the Harare or Bulawayo 
Municipal Councils has likewise been elected by registered voters in the area for 
which the local authority has been established and thus should be eligible to decline 
the seat in Parliament and to stand as Mayor. 

Furthermore, if Chombo’s reasoning is to be applied, the phrase “elected by 
registered voters in the area for which the local authority has been established” could 
apply to the candidate rather than the voters. To elaborate: the Electoral Act, using 
almost exactly the same wording as the Constitution, requires that all councillors 
must be registered voters in the area for which the local authority has been 
established. Accordingly, if a person other than a councillor is elected by councillors 
who are all registered voters in the area for which the local authority has been 
established the requirements of section 265(2) will have been met, i.e. the Mayor 



would have been elected by registered voters in the area for which the local authority 
has been established – that is, by the councillors. 

But there is another more important and more telling difficulty. An analogous 
provision to section 265(2) existed in the old Constitution. Had the logic now being 
deployed been applied to this provision, the same conclusion would have been 
reached – that all Mayors appointed by the councils must be from one of their 
number, i.e. councillors. Mayors appointed after the 2008 general election were 
people other than councillors. If Chombo’s argument is correct, they were all 
unconstitutionally appointed.  

The analogous provision is section 58(1) of the old Constitution requiring that 
“elections for members of the governing bodies of local authorities” must take place 
at the same time as general elections. If we now apply the same reasoning as that 
applied by the Minister to section 265(2) of the new Constitution, we would then have 
the following syllogism:  

All members of local authorities must be elected at the same time 
as general elections.  

Mayors are members of the local authorities.  

Any person elected as a Mayor must be a person elected during a 
general election.  

If this is then read with section 103 of the Urban Councils Act in the same way, then 
it must be claimed that the requirement for “harmonized” elections must likewise 
mean that the Mayor must be a councillor and not some “other person” as only 
councillors would have been elected during the general election. In other words, the 
requirement for harmonized elections, deploying the same logic, likewise renders the 
phrase “or other person” unconstitutional.  

It seems to us that section 265(2) of the new Constitution was not intended to apply 
to indirectly elected Mayors at all, and that section 103 of the Urban Councils Act (if it 
is to apply at all, rather than Electoral Law) remains unaffected by its introduction in 
the new Constitution. The syntax of section 265(2) also seems to suggest as much. 

Whatever view one takes on this, it ought to be conceded (per contra the Minister) 
that the law is far from clear and something of a mess in this regard. However, it is 
not in the power of the Minister to resolve the point as he purported to do. This is the 
sole prerogative of the Courts – and in law a provision must be presumed 
constitutional until declared otherwise by our judiciary. 

 

  



Appendix 1 

Relevant sections of Constitution, Urban Councils Act, and the Electoral Act 

Constitution: 

265(2) All members of local authorities must be elected by registered 
voters within the areas for which the local authorities are established. 

274 (2) Urban local authorities are managed by councils 
composed of councillors elected by registered voters in the urban 
areas concerned and presided over by elected Mayors or chairpersons, 
by whatever name called. 

274(4) The qualifications and procedure for the election of persons 
referred to in subsection (2) must be set out in the Electoral Law. 

274(5). An Act of Parliament may confer executive powers on the 
Mayor or chairperson of an urban local authority, but any Mayor or 
chairperson on whom such powers are conferred must be elected 
directly by registered voters in the area for which the local authority 
has been established. 

277.  Elections to local authorities 
 
(1) Elections of councillors of local authorities must be held- 

(a) in the case of a general election of Mayors and councillors, 
concurrently with a general election of Members of Parliament 
and the President: 

(b) in the case of an election, other than a general election, to fill 
one or more casual vacancies, as soon as practicable after the 
vacancies have occurred.  

(2) Elections of Mayors and chairpersons of local authorities, other than 
Mayors or chairpersons on whom executive powers have been 
conferred under section 274(5), must be held at the first sitting of 
the councils concerned following a general election. 

 

The Urban Councils Act: 

103. Election of Mayor, deputy Mayor, chairperson and deputy 
chairperson 

(1) At the first meeting of a council alter it has been established and 
thereafter at the first meeting held— 

(a) after the general election of councillors; or 

(b) after an initial election of councillors referred to in section 
17(1)(c);or  



the councillors present at that meeting shall, under the chairmanship of 
the district administrator, or, in the case of the Harare and Bulawayo 
municipal councils, the provincial administrator within whose province 
the municipal council lies, elect— 

(c) in the case of a municipal council, one councillor or other person 
to be Mayor and thereafter another councillor to be deputy Mayor; 

(d) in the case of a town council, one councillor to be chairperson and 
thereafter another councillor to be deputy chairperson 

Follow this link: http://bit.ly/1cgrYMI to download full report.  
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